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| Dennis Kelly, Eſq; and] The Right Honourable 
the Honourable Mary! 

his Wife, AeegLLanTs.1. of th 
„%%% 11-0491 Þ in Me BS ON DENT; 


ar | Et e Contra. 


Ihe CASE of the Appellants. 


% 


his Wife, by a Deed duely Executed, and afterwards duely Enrolled, declared 


the Counties of Lowth and Meath; to the Uſe of the ſaid John Lord Bellem for Life, 


with Remainders over; and a Power was thereby reſerved to the ſaid John Lord 


Bellem, from time to time, and at all times, to Mortgage, Engage, or otherwiſe Charge all 


18 Sept. 1686. 


— 


and every the Premiſes or any Part thereof, with, and for the Payment of all or any of his 
8 otherwiſe as he 10 think ya thor = j „ JN : 8 4 4 | 

The ſaid John Lord Belew, and Walter Bellew, Eſq; his Eldeſt Son, entered into 
Articles with Sir Wilkam Wentworth, Knight, concerning a Marriage to be had 
between the ſaid Walter Bellew and Frances Arabella Wentworth, Daughter of the 


ſaid Sir Wil:am Wentworth, by which the ſaid John Lord Bellew was to receive 6000 I. 


as the Marriage Portion of the ſaid Frances Arabella, ( viz.) 40001. on the Day 


of Marriage, and 2000 I. more within Two Years after; and (among other 
Things) it was agreed, That in Caſe of failure of Iſſue Male between the ſaid 
Malter and Arabella, the Daughters of that Marriage ſhould have 6000 l. between 
them, and if but one Daughter, 4000 l. for their or her Portion or Portions to be 
paid at their reſpectiye Ages of 21 Years or Days of Marriage, which ſhould 


_ firſt happen after the Death of the ſaid Walter, with Competent Maintenance ig 


4 8 Nov 1686. 


1691. 


18 Nov. 1702. 


Term, 1703. 


8 Nov. 1704. 
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1694. 


 Michaelmaſs- 


the mean time. 


— 


The Marriage took effect, and the 4000 i. was paid on the Day of Marriage, 


and the 2000 l. Reſidue, was well ſecured according to the Articles. 1 9 5 
The faid John Lord Bellem having purchas'd other Lands in the County of Lomth, 
of the Value of 60 1. per Annum. he in performance of the ſaid Marriage-Articles, 
and by Vertae of the Power to him reſerved by the ſaid Settlement of 1667, did 
actually Charge all his Eſtate in the County of Lomth, (except the Lands limitted 
for the Jointure of the ſaid Frances Arabella) and certain other Lands in the County 


of Meath, with the Payment of the ſaid 60001. for the Portions of the Daughters 
of the ſaid Walter by his ſaid Wife according to the Marriage-Agreement, and 


with reaſonable Maintenance in the mean time; and diſcharged all the ſaid Lands 
in the Deed of 1667. from any other Payments, or further Execution of his Power. 
The ſaid John Lord Bellew Died.  _ Wo, 3% ao. 
Walter Lord Bellew Died without Iſſue Male, leaving Two Daughters, and Co- 
Heirs, the Appellant Mary and Frances Bellew, and thereby the Lands mentioned in 


the Settlement of 1667, came to the Reſpondent, as ſecond Son of the ſaid John 
Lord Bellew, who has ever ſince received the Rents and Profits thereof, as alſo the 


Rents and Profits of the Lands in the County of Kildare of 500 l. per Annum Value, 
which he Claims by his Mother, and hath received the perſonal Eſtate of his Father 
to the Value of 5000 I. and hath likewiſe wrongfully entered into, and poſſeſſed 
himſelf of the New purchaſed Lands, which of Right did belong to the Appellant 
Mary and her Siſter as Co-Heirs to their Father. | 5 . 


The Appellants Inter-married, and thereby the Appellant Dennis became In- 5 
tituled to have 3000 l. for the Portion of the Appellant Mary, which the Reſpon- 


%% O... 8 
Thereupon the Appellants Exhibited their Bill in the Chancery of Ireland, to have 
the ſaid 3000 l. paid them, with the common Intereſt of that Kingdom, which 
was then 10 l. per Cent. yearly, from the Day of their e 0 
The Reſpondent put in his Auſwer, and thereby alledged, That the ſaid John 
Lord Bellew before his Inter-Marriage with Mary Ber ming ham the Refpondents Mo- 
ther, did by Articles Dated the 2oth of November, 1663. Covenant to ſettle a 
Joyature on the ſaid Mary, and ſecare his Eſtate to the Heirs Males of their Two 


Bodies, as the ſaid Mary or her Truſtees ſhould require, reſerving a Power to the 
and therefore inſiſted that the Power mentioned inthe Deed of 1567, by Vertue 


_ "whereof 


0 Richard Lord Bellem, 
pf the Kingdom of Ire. 


oN late Lord Bellew, (by the Name of Sir Tobs Bellow ) and Dame Mary 


the Uſes of certain Fines and Recoveries, that had been levyed and ſuffered 
ſometime before, and thereby ſettled divers Mannors, Towns and Lands in 


Decem. 1705. 


mn | Mg Es = VEN 
whereof the ſaid Portions were ſecured was void, as being too large and not war- 
ranted by the faid pretended Articles of 1663, EL 8 N 
The Cauſe came to be Heard before Sir Richard Cox, then Lord Chancellor of 
Ireland, and the Reſpondents Council informing the Court that the ſaid Jom Lord 
Bellew had purchaſed other Lands in the County of Lowrh, as aforeſaid, which were 


come by Deſcent to the Appellant Mary and her Siſter, and that the Appellants 


had brought an Ejectment for a Moiety thereof, which Lands as well as the ancient 


Eſtate, were Subject by the Articles and Indenture of 1686, to the Complainants 


Demands; thereupon the Lord Chancellor was pleaſed to Declare that he had not the 


Whole Cauſe before him, and therefore directed the Reſpondent to bring a Croſs- 


13 Feb, 1705. | 
- Croſs Bill. 


18 Feb. 1705. 


1 May, 1706. 


Bill, to affect the ſaid New purchaſed Lands, with the Appellants Demands. 
The Reſpondent Exhibited a Croſs-Bill for that purpoſe, and alſo relyed on the 


ſaid pretended Articles, and prayed that he might be allowed Maintenance ſuitable 
to his Quality, out of the ſaid Eſtate, and that Proce 


* 


| edings at Law on the ſaid 
Ejectment might be ſtayed by Injunction. | 


The Appellants onſwered the ſaid Bill. 


Both the ſaid Cauſes came to be Heard, and the ſaid Lord Chancellor with the 
concurrence of four Judges, directed a Tryal at Law at the Bar of the Common- 


Pleas on this Iſſue, viz. Whether the ſaid John Lord Bellew did before his Marriage 
with Mary Bermingham perfect Articles in the ſame Words with the Writing produced by 


o and 11 June, 
1706. 


19 June, 1706. 


8 Nod. 1706. 


the Reſpondent at the ſaid Hearing, except the Signature, [Mary Bellew. ] 


And accordinply a Tryal was had, and upon full Evidence the jury found. That 
the ſaid John Lord Bellew did not before bis Marriage with the ſaid Mary execute ſuch 
Articles. % 1 1 5 


The Reſpondent applyed to the ſaid Lord Chancellor for a new Tryal, and en- 
dea voured to ſet aſide the Verdict, but on Hearing Council on both ſides, and 
Reading all the Proceedings; he declared, he ſaw no reaſon to grant a new Tryal. 
Thereupon the Refpondent to prevent the Effect of that Verdict, Petitioned the 
ſaid Lord Chancellor, and obtained a Re- hearing of the ſaid Cauſes, which were Re- 


heard before his Lordſhip, aſſiſted by the Lord Cheit Juſtice and the other Judges 
of the Common-Pleas, and then the Reſpondent inſiſted that the former Iſſue was 


too narrow, and preſſed for a new Tryal on another Iſſue, but the Lord Chancellor 


16. Nov. 1706. 


and judges were unanimouſſy of Opinion that no other Iſſue ought to be directed, 
and thereupon diſcharged the Petition for Re-hearing. i 0 
The ſaid Cauſes were Heard, on the Merits and the judges Certificate of the 
ſaid Verdict, and the ſaid Lord Chancellor Decreed the Appellants 3000 l. for their 
Portion, with the Intereſt thereof, at the rate of 5 1. per Cent. per Annum. from the 
time of their Marriage, and it was referred to Two Maſters of that Court, to 
compute the ſaid Intereſt, and the yearly Value of the ſaid Fee-Simple Lands in 


the County of Lomth, and what had been received thereout by the Reſpondent, 


18 Feb, 1706. 


and likewiſe the yearly Value of the other Lands charged with the Portions, and 
what Incumbrances were thereon. #7 . 

The Maſter certified, that the Intereſt of the ſaid Portion from the 16th Day 
of Nov. 1702. (which was the Day of their Marriage) after the rate aforeſaid, 
amounted to 609 l. until the 16th of Nov. 1706, and that the Reſpondent had 


received o 1. 15 8. 5 d. out of the ſaid new Purchaſed Lands, and that the yearly 
Value of the other Lands, charged with the ſaid Portions did amount unto 1037 1. 


due, and the Cauſes coming to be Heard upon the Maſters Report. 


and that there was po other Incumbrance thereon, fave only a Portion of 3000 l. 
Payable to the ſaid Frances Bellew, and a Maintenance of 100 l. per Annum. until her 
Age of 15 Years, and 150 l. a Year from thence until her Portion ſhou'd become 
The ſaid Lord Chancellor was pleaſed to Decree that the Appellants ſhould 
recover againſt the Reſpondent the ſaid Sum of 3000 l. together with 6001, for 


the Intereſt thereof, to the 16th Day of Nov. then laſt paſt, and alſo Intereſt 
at the rate of 5; 1. per Cent. for the ſaid 3000 l. from thence forward until it ſhould 


be paid, that the yearly Profits of the Appellants Proportion of the Fee- 


Simple or new Purchaſed Lands ſhould be applyed towards the Payment thereof, 
and that the Proceedings at Law for Recovery of the ſaid Fee-Simple Lands, 


ſhould be ſtopped by Injunction and that all the Lands charged with the ſaid 
Portion (except the Demeſnes of Bellemſtomn, which the Reſpondent is to 


the Profits to be paid unto the Appellants until they ſhould be ſatisfied, t 


enjoy at 134 J. 2 s. per Annum. and alſo except ſo much thereof as ſhall be 
ſufficient to Anſwer the ſaid yearly Payments to be made unto the ſaid Frances 


Bellew ) ſhould be Sequeſtered, and that the Reſpondent ſhould thereout be 


Paid 265 1. 14 8. per Annum. to make up the Value of the ſaid Demeſne Lands, 


400 l. which the Reſpondent is to have for his Maintenance, and 3 
e ſa 


30001 


; C N 
3050 l. with Intereſt after the rate aforeſaid, and alſo Decreed the Appellants 
20 l. for Coſt. | | OL Tet 


From which Decrte the ſaid Dennis Kelly and his Wife, the Complainants in the original 
Cauſe, have Appealed, and humbly hope your Lordſhips will reftifie the ſame for the 
following Reaſons. 5 5 c 


1: Becauſe the ſaid Portion with Intereſt, is to be raiſed only by the yearly Profits 
of ſo ſmalla part of the Eſtate charged therewith, as will not in any reaſonable 
ttme raiſe the ſame, whereas the 3000 I. being payable at a certain time, (viz.) 
at the Age of 21 Years or Days of Marriage, it ought to be raiſed (as the 
Appellants humbly conceive) by Sale or Mortgage of part of the Lands charged 

\ therewith, and the Appellants are Abridged of half the Value of their Portion by 
the manner of Payment preſcribed by the ſaid Decree. 1 Ts 
2. Becauſe 400 |. per Annum is allotted to the Reſpondent for his Maintenance, 
whereas if a Sale or Mortgage be not Decreed, the whole Profits ſhould be applyed 
towards the payment of the ſaid Portion, and the rather, for that it appears the 
Reſpondent has an Eſtate of 7001. a Year that came to him by his Mother, and 

had 5000 |. perſonal Eſtate by his Father. „ 

3. For that the Appellants ought to have Intereſt at the rate of 10 l. per Cent. per 
Annum, by the Law and Uſuage of Ireland, and by the conſtant Courſe of the 

Courts of Equity, the Intereſt ſhould be made Principal from the time of Stateing 
the Accompt; and yet - the ſaid late Lord Chancellor Decreed Intereſt only after the 
rate of 5 1. per Cent. and that the Sum then ſtated by the Maſters to be due for lu- 
tereſt ofthe ſaid Portion ſhould not carry Intereſt, altho? it appeared by the Report 
that the Reſpondent had before that time rceeived conſiderably more than was 
ſuff cient to pay the Portion, with fall Intereſt beſides the ſaid 704 l. 18s. 5 d- 
out of the Appellants own Eſtate. | TY, 
. Becauſe 201. is only Decreed for the Coſts of ſuch tedicus and expenſive Suits in 


of 5 


Equity, and a Tryal at Bar where the Appellants obtained a Verdict, and thereby ſet 
f a- ſide a falſe Deed, upon which the Reſpondent relyed for his Defence againſt the 
| _.. Appellants Demand. TP. f 1 
croſi- Appeal. And after all this Vexation, the ſaid Lord Zellew has brought a Croſs-Appeal 
pe and thereby inſiſts upon Three Things. „„ ; : 


1. That the Iſſue directed by the ſaid Court of Chancery was too narrow, and that be onoht 
to have had a new Tryal on a proper Iſſue. | „ 
2. That the ſaid Dennis Kelly and Mary his Wife, ought only to have 1000 1. by the 
Settlement of 1667, becauſe thoſe in Remainder in that Settlement had Power when in 
Poſſeſſion of the Eſtate to charge the ſame with 1000 |. for the Portion of each Daughter. 


3. That the unlimitted Power in the ſaid Deed of 1667, is in Equity, null and void. 


"Anſwer, 1. The Lord Bellew pretended to no other Articles then thoſe of which the produced 
Writing was a Counterpart, and which the Jury have Condemned by their Verdi®; 
and that Writing is by a Witneſs of the Lord Bellew's examining in the Cauſe 
Sworn to be executed before Marriage, and yet Signed by the Lady Bel/ew with 
her intended Husbands Sir-Name, and therefore its humbly hoped that after ſach 
an Examination as this Canſe has had, your Lordſhips will not think fit 
to ſend the Parties Back into Jreland, and thereby afford an opportunity of 
Setting up another Deed or ſome other Evidence not yet Heard of in the Cauſe; 
and the rather, for that, if there had been no Verdict in the Caſe, it ought to be 
preſumed at this diſtance of time, and after ſo long an acquieſcence under the 
Settlement of 1667, that the ſame was purſuant to the original Agreement of 
the Parties. ay | | ; 
2. lt is true, the ſaid Walter Lord Bellew had Power by the Settlement of 1667, when 
in Poſſeſſion, to charge the Eſtate with 10001. a- piece for his Daughters, but he 
did not execute that Power, but relyed on the Power reſerved to his Father. 
The pretended Articles of 1663, being now out of the Caſe, there is no rea- 
ſonable Gbzeckion to be made to the Power reſerved by the Deed of 1667, for that 
Lady, which the now Lord Bellew's Father Married in 1663, never Settled her Inhe- 
ritance, nor brought any Portion in Money, and the Power given to John Lord Bet. 
lem, was not to affect her Joynture, and he might be truſted with a Power over the 
Proviſion for his Children, and accordingly he has executed that Power with a due 
regard to the Circumſtances of his Family, and if the pretended Articles cf 1663, 
had been ſtrictly purſued, the ſaid Walter Lord Bellew would have been Tenant in 
Tail, and conſequently might have left the whole Eſtate to his Daughters, or have 
charged it with any Sum of Money whatſoever. 5 3 
5 3 1 13 Zekyl. 


Spencer C owper, 
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